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JUDITH LICHTENBERG Foundations and Limits 
of Freedom of the Press 

I confess that I do not entertain that firm and 
complete attachment to the liberty of the press 
which is wont to be excited by things that are 
supremely good in their very nature. 

Tocqueville, Democracy in America 

Freedom of the press is guaranteed only to those 
who own one. 

A. J. Liebling, The Press 

Tocqueville and Liebling notwithstanding, freedom of the press in demo- 
cratic societies is a nearly unchallengeable dogma-essential, it is 
thought, to individual autonomy and self-expression, and an indispensa- 
ble element in democracy and the attainment of truth. Both its eloquent 
theoreticians and its contemporary popular advocates defend freedom of 
speech and freedom of the press in the same stroke, with the implication 
that they are inseparable, probably equivalent, and equally fundamental. 

At the same time we know that the press in its most characteristic mod- 
ern incarnation-mass media in mass society-works not only to enhance 
the flow of ideas and information but also to inhibit it. Nothing guarantees 
that all valuable information, ideas, theories, explanations, proposals, and 
points of view will find expression in the public forum. I And indeed many 
factors lead us to expect that they will not. The most obvious is that "mass 

This article was written under a grant from the John and Mary R. Markle Foundation, 
whose generous support I gratefully acknowledge. Among the many people who commented 
on earlier versions of this article, I especially want to thank Lee Bollinger, Owen Fiss, Robert 
Fullinwider, David Luban, Claudia Mills, Richard Mohr, Thomas Scanlon, and Michael 
Schudson. 

i. This formulation is neat but misleading. Viewed in purely quantitative terms, informa- 
tion is plentiful; indeed the problem is that we are flooded with it and must take measures to 
stem the tide. When we talk about enhancing or inhibiting the flow of ideas and information, 
then, we are thinking about quality and diversity, not mere quantity. Our concern is that we 
find less diversity in the mass media than we could and should, and than we would in the 
absence of mass media altogether. 
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media space-time" is a very scarce commodity: only so much news, anal- 
ysis, and editorial opinion can be aired in the major channels of mass com- 
munication. Which views get covered, and in what way, depends mainly 
on the economic and political structure and context of press institutions 
and the characteristics of the media themselves. 

These are some of the most important factors: (i) More often than not, 
contemporary news organizations belong to large corporations whose in- 
terests influence what gets covered (and, what is probably more central, 
what does not) and how.2 (2) News organizations are driven economically 
to capture the largest possible audience, and thus not to turn it off with 
whatever does turn it off-coverage that is too controversial, too demand- 
ing, too disturbing. (3) The media are easily manipulated by government 
officials (and others), for whom the press, by simply reporting press re- 
leases and official statements, can be a virtually unfiltered mouthpiece. 
(4) Characteristics of the media themselves constrain or influence cover- 
age; thus, for example, television lends itself to an action-oriented, unan- 
alytic treatment of events that can distort their meaning or importance. 

It is not surprising, therefore, that a great range of opinion and analysis 
outside the narrow mainstream rarely sees the light of the mass media. 
This lack of diversity manifests itself in two ways. One is simply lack of 
adequate exposure to information and ideas that are true or interesting or 
useful, that help us to understand the world better or make life more sat- 
isfactory in one way or another. The range of views considered respectable 
enough to appear regularly in the American mass media is extraordinarily 
narrow.3 As a result, we are more ignorant and more provincial than we 
could be, and we may be worse off in other ways as well. 

The other consequence more directly concerns justice: the press, once 

2. See, e. g., Ben Bagdikian, The Media Monopoly (Boston: Beacon Press, I 983), esp. chap. 
3; Tom Goldstein, The News at Any Cost (New York: Simon and Schuster, I985), chap. 5; 
Peter Dreier and Steve Weinberg, "Interlocking Directorates," Columbia Journalism Review, 
November/December 1979. 

3. As compared, for example, with the European press. I mean to include here not just 
pure opinion (in the sense used by journalists)-what is found on the editorial and op-ed 
pages-but explanatory joumalism and news analysis as well as straight news. The narrow- 
ness is evident, for example, in the debate about providing military aid to the Nicaraguan 
Contras-no one argues that we ought to support the Sandinistas ("opinion"); in analysis of 
the arms race and arms control, where American government allegations that apparent 
moves by the Soviets toward arms reduction are merely public relations ploys are rarely ques- 
tioned (news analysis); and in coverage of events-compare, for example, the amount of cov- 
erage allocated to the murder of Alex Odeh, Los Angeles regional director of the American- 
Arab Anti-Discrimination Committee, during the Achille Lauro crisis, with that allocated to 
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thought of as an antidote to established power, is more likely to reinforce 
it, because access to the press-that is, the mass media-is distributed as 
unequally as are other forms of power. It is not, of course, that the less 
powerful never speak in the mass media or that their doings are never re- 
ported, or never sympathetically. But the deck is stacked against them, be- 
cause the press is itself a formidable power in our society, allied intimately 
(although not simply) with other formidable powers. Displacing the atten- 
tion of the media from the usual sources of news-the words and deeds of 
public officials and public figures-often demands nothing less than the 
politics of theater, for which those using such tactics may also be blamed.4 

There are regulations meant to remedy these defects, to counteract the 
tendencies inhibiting diversity in the press. Current policy includes the 
Fairness Doctrine, which requires broadcasters to devote a "reasonable 
percentage" of broadcast time to public issues in a way that presents con- 
trasting viewpoints; rules limiting multiple ownership of media proper- 
ties; and the designation of public access channels on cable systems. 
Nothing like the Fairness Doctrine applies to the print media, which, it is 
commonly thought, are rendered immune to such regulations in the 
United States by the First Amendment.5 In any case, regulations mandat- 
ing coverage of any kind, or enacting even limited rights of access to the 
press (whether print or electronic), are much in dispute today.6 In part the 
dispute centers on the utility of such regulations-whether they produce 

the murder of Leon Klinghoffer. For a critical analysis of American media coverage of terror- 
ism and related phenomena, see Edward S. Herman, The Real Terror Network: Terrorism 
in Fact and Propaganda (Boston: South End Press, I982). Views out of the mainstream do 
occasionally appear, but not often or prominently enough to engage public debate. 

4. Especially for a nonjournalist, specifying what of importance is not reported is fraught 
with paradox, since it requires independent access to news sources. How do you know what 
is news except by following the usual sources? But see, e.g., Jerry Kammer, "The Navajos, 
the Hopis, and the U.S. Press," Columbia Journalism Review, July/August I986, on the me- 
dia's neglect of the federal government's largest forcible relocation since the internment of 
Japanese-Americans in World War II: the relocation of Navajo Indians as part of an attempt 
to resolve a historic feud between the Navajos and the Hopis. Unlike Wounded Knee, this 
story has not (yet) become theater. 

5. The crucial case is Miami Herald v. Tornillo, 4I8 U.S. 241 (I974), where the Supreme 
Court held that a newspaper was not required to print a reply by a candidate attacked in ed- 
itorials. The case contrasts sharply with Red Lion Broadcasting v. FCC, 395 U. S. 367 (I 969), 
in which the Court upheld the FCC's requirements that radio and television stations provide 
free reply time to those attacked in station broadcasts. 

6. By limited rights of access I mean so-called "contingent" access rights, those triggered 
by actions of a news organization-such as editorials attacking a candidate of the kind in- 
volved in Miami Herald. 
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or can be made to produce the intended effects. But at least as important 
in the current controversies is a central question of principle. Critics of 
regulation argue that freedom of the press, like freedom of speech, is at the 
core of what our society is about, and that commitment to it prohibits the 
policies in question: regulation of the press is incompatible with freedom 
of the press. 

I believe that we have misunderstood what a modern democratic soci- 
ety's commitment to freedom of the press means and should be. Unlike 
freedom of speech, to certain aspects of which our commitment must be 
virtually unconditional, freedom of the press should be contingent on the 
degree to which it promotes certain values at the core of our interest in 
freedom of expression generally. Freedom of the press, in other words, is 
an instrumental good: it is good if it does certain things and not especially 
good (not good enough to justify special protections, anyway) otherwise. 
If, for example, the mass media tend to suppress diversity and impoverish 
public debate, the arguments meant to support freedom of the press now 
turn against it, and we may rightly consider regulating the media to 
achieve the ultimate purposes of freedom of the press. 

I 

The press is often described as having a special "watchdog function" or as 
being a kind of "fourth branch of government." Some writers, noting the 
First Amendment's mention of freedom of the press in addition to freedom 
of speech (the only reference in the Constitution, they emphasize, to a 
specific commercial enterprise), argue that the press is entitled to special 
protections, beyond those accorded speech in general. Yet when we ex- 
amine the most famous arguments for freedom of the press, we find noth- 
ing to distinguish them from those for freedom of speech or expression 
generally. Mill's discussion in On Liberty begins by asserting the neces- 
sity of "liberty of the press" and proceeds to enumerate arguments for free- 
dom of expression in general. Similarly, in "What Is Enlightenment?" 
Kant defends freedom of the press with general arguments for the benefits 
of freedom of thought and discussion.7 And it is much the same with the 
other standard sources in the literature of freedom of the press: the press 

7. "The public use of man's reason must always be free, and it alone can bring about en- 
lightenment among men ... by the public use of one's own reason I mean that use which 
anyone may make of it as a man of learning addressing the entire reading public" (Kant's 
Political Writings, ed. Hans Reiss [Cambridge: Cambridge University Press, 1970], p. 55). 
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is treated as a voice, albeit a more powerful one, on a par with individual 
voices, and defending press freedom is then tantamount to a general de- 
fense of free speech. 

In one way there is nothing wrong with this. The arguments for free- 
dom of the press are arguments for a more general freedom of expression. 
But it does not follow that whatever supports freedom of speech also sup- 
ports freedom of the press, for at least two related reasons that we shall 
look at below. First, considerations internal to the theory of free speech it- 
self may provide reasons for limiting freedom of the press. That is what is 
at issue in the claim that the contemporary mass media may suppress in- 
formation and stifle ideas instead of promoting them.8 Second, the modern 
press consists largely of vast and complex institutions that differ in essen- 
tial respects both from individuals and from the early press, around which 
the concept of freedom of the press grew.9 Arguments that support free- 
dom of expression for individuals or for small publications do not neces- 
sarily support similar freedoms for the mass media. But contemporary de- 
fenders of freedom of the press commonly assimilate the new forms to the 
old. 

It remains to be seen, then, to what extent the arguments for free 
speech support freedom of the press. 

II 

We want free speech for many reasons. Some involve essentially individ- 
ual interests, others the public interest or the common good. Some have to 
do with politics, or democratic politics in particular; others concern intel- 
lectual values like truth; still others have to do with promoting certain vir- 
tues of character, like tolerance. 10 Some involve the interests of speakers, 
others the interests of listeners or society at large. Some arguments em- 

8. Such "internal" arguments are also made to restrict nonpress speech-to justify not tol- 
erating the intolerant, or silencing the heckler, for example. The success of such arguments 
rests largely on their internal character, especially since the First Amendment (or, more gen- 
erally, a serious commitment to free speech) means that a much stronger justification is re- 
quired to restrict speech than to restrict most other activities. Thus the argument that the 
values of free speech themselves justify restriction has a persuasive force that most other 
arguments for restriction lack. See Owen Fiss, "Why the State?" in Democracy and the Mass 
Media, ed. Judith Lichtenberg, forthcoming. 

9. For a related argument see Owen Fiss, "Free Speech and Social Structure," Iowa Law 
Review 71 (I986): 1408-10. 

io. For the argument from tolerance, see Lee C. Bollinger, The Tolerant Society: Freedom 
of Speech and Extremist Speech in America (Oxford: Clarendon Press, I 986). 
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phasize the disadvantages of suppressing speech rather than the advan- 
tages of allowing it. These considerations vary in strength and persuasive 
power, and not all support free speech in the same way. But one thing is 
clear: any "monistic" theory of free speech, emphasizing only one of these 
values, will fail to do justice to the variety and richness of our interests in 
free speech. 

But plurality is not miscellany. It is striking that these considerations do 
not stand to one another accidentally as distinct arguments for a single 
conclusion, but are bound to one another in various interesting ways. 
Each of the main arguments I shall consider shares assumptions with 
some of the others. (Together they stand as a fine example of Wittgen- 
steinian family resemblances.) In some cases, this is not surprising; in 
others, the connections are less apparent. I hope to make some of these 
connections clear in what follows, and so to go some way toward explain- 
ing why the existence of a variety of arguments for free speech is not sim- 
ply fortuitous. 

Let me begin by imposing some order on these arguments. We can start 
by asking what we want when we want free speech. I believe that we have 
two main goals: the first is that people be able to communicate without in- 
terference, and the second is that there be many people communicating, 
or at least many different ideas and points of view being communicated. 
These commitments can be described in terms of two basic principles. 
One we may call the noninterference or no censorship principle: one 
should not be prevented from thinking, speaking, reading, writing, or lis- 
tening as one sees fit. The other I shall call the multiplicity of voices prin- 
ciple: the purposes of freedom of speech are realized when expression and 
diversity of expression flourish. Although, as we shall see, the arguments 
for free speech demonstrate the importance of both these principles, they 
seem capable of conflict. Indeed, their conjunction partly explains our di- 
lemma about freedom of the press: govemment intervention seems to in- 
trude upon the first principle, but it may advance the second. 

In theory and often in practice, the principles are compatible: my being 
free from interference to speak in no way inhibits others from expressing 
themselves. I can write in my diary and you can write in yours; I can dis- 
tribute my propaganda in the airport and you can distribute yours. (Even 
here we can see the beginnings of strain: the airport will support only so 
many.) To the extent that the principles peacefully coexist, and assuming 
that communication is a natural human urge, we satisfy the multiplicity 
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of voices principle, a "positive" principle requiring that something (talk, 
conversation, debate) happen, when we satisfy the "negative" noninter- 
ference principle, which requires that something (interference) not hap- 
pen. Yet in fact the freedom of editors and publishers from outside control 
can inhibit the multiplication of voices in the public forum. A newspaper 
may not interfere with a person's right to speak or write, but it may very 
well prevent her from expressing her views in that newspaper, even if it is 
the only one in town, and even if she has a legitimate and significant griev- 
ance or point of view and no comparable opportunity to publicize it. Such 
decisions are simply exercises of the newspaper's editorial autonomy, 
which appears to fall neatly under the noninterference principle. It may 
seem just as obvious that when this principle clashes with the multiplicity 
of voices, it is the latter that must give way. 

But things are not so simple; what seems obvious may be false. Our in- 
terests in free speech make it plausible to speak of a fundamental right or 
freedom to think and speak and write and listen and read without interfer- 
ence; but there is no "right to publish" or right to editorial autonomy in the 
same sense. No one-not even network presidents or newspaper publish- 
ers-possesses a fundamental right to editorial autonomy that is violated 
by regulation designed to enhance the multiplicity of voices. 

To see why this is so, we must first examine the main arguments for free 
speech. 

III 

Among our deepest interests in free speech is a concern about individual 
autonomy and self-expression that cuts across any particular social or po- 
litical ideal that is likely to divide us. Most basically, we take it to be of over- 
riding importance that a person be able to think for himself, that whatever 
his "outer" condition he not be intellectually or psychologically subju- 
gated to another's will.II Autonomy so understood requires freedom of 
speech because of the close connection between thought and language. A 
person cannot think freely if he cannot speak; and he cannot think freely 
if others cannot speak, for it is in hearing the thoughts of others and being 
able to communicate with them that we develop our thoughts. Thus au- 

i i. For a view of autonomy as the preeminent value in freedom of expression, see Thomas 
Scanlon, "A Theory of Freedom of Expression," Philosophy & Public Affairs I (1972). The 
emphasis on inner freedom goes back at least to Epictetus and Socrates. 
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tonomy requires freedom to speak as well as freedom to hear. And it im- 
plies freedom of speech for others as well as for oneself-not simply on 
grounds of fairness but in order to attain one's own interests in freedom of 
speech. 

To value autonomy is to value a certain intellectual or psychological con- 
dition, distinct from "outer" freedom-the ability to govern our actions. 
We want the latter as well, of course, but outer freedom is subject to all the 
limits that the rights and like freedom of others impose. An appeal to free- 
dom-in-general will not, then, carve out special protections for speech. 
But autonomy, conceived as the ability to think for oneself, differs from 
this much broader freedom of action. And it is precisely because one per- 
son's autonomy does not limit another's that we can value autonomy in an 
unqualified, nearly absolute way. 

Yet the focus on autonomy might seem to signal an exaggerated preoc- 
cupation with the inner life. Surely, it will be objected, our interest in free- 
dom of speech does not derive only from our concern with freedom of 
thought; surely we want also to be able to express our thoughts "in the 
world." Our fundamental interest in freedom of expression is an interest 
not only in freedom to think for ourselves but also in communicating our 
thoughts to others, leaving a mark on the world, making outer what is in- 
ner. 

As I have already acknowledged, the inner/outer distinction is over- 
stated, because thinking requires language, and language requires com- 
munication-because often we do not know what we think or feel until we 
put our inchoate inner goings-on into words or discuss them with others. 
Yet there remains a distinction between autonomy, the ability to think for 
oneself, and self-expression, the communicating of one's thoughts to 
others. Both are important components of our interest in free speech. 

Some critics resist the argument from self-expression, however, be- 
cause they believe it proves too much. Since anything one might wish to 
do can be considered a mode of self-expression, the argument easily be- 
comes an argument for liberty-in-general that again fails to make speech 
special. 12 

So we need a way of preventing self-expression from swallowing up the 
whole of action. We want to protect a person when she criticizes another 
but not when she punches him in the nose. I believe a relevant distinction 

12. See Frederick Schauer, Free Speech: A Philosophical Inquiry (Cambridge: Cambridge 
University Press, I982), chap. 4, for this kind of objection. 
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can be drawn based on the notion of essentially symbolic expression. Free- 
dom of speech protects expression that is essentially symbolic. Natural 
language is the obvious example but not the only one; painting and math- 
ematics, for example, are also essentially symbolic. Punching someone in 
the nose, however, while expressive, is not essentially symbolic. 

What is so special about symbolic expression? It is definitively associ- 
ated with human beings; it is the primary means by which we communi- 
cate beliefs, ideas, even feelings (its importance is not, then, tied exclu- 
sively to our rationality); its success requires distinctively human 
responses-understanding, and not mere reaction. Although some in- 
stances of speech (performatives) are rightly considered actions, and al- 
though all speech is action in a trivial sense, it is appropriate to distinguish 
speech from action insofar as speech possesses intentionality, insofar as it 
means something, insofar as what is expressed is "about" something. 

So understood, self-expression is a legitimate and important ground for 
free speech. 

IV 

Very different from the arguments from autonomy and self-expression is 
the argument from democracy, usually credited to Alexander Meikle- 
john.'3 Since democracy means popular sovereignty, Meiklejohn argues, 
the citizens in a democracy, as the ultimate decision makers, need full (or 
at least a lot of) information to make intelligent political choices. Meikle- 
john's argument stresses two functions of freedom of speech and press in 
a democracy. One is the informative function: free speech permits the 
flow of information necessary for citizens to make informed decisions and 
for leaders (public servants) to stay abreast of the interests of their con- 
stituents (the sovereign electorate). Second, and not easily separated from 
the first, is the critical function: the press in particular serves as the peo- 
ple's watchdog, ensuring independent criticism and evaluation of the es- 
tablished power of government and other institutions that may usurp 
democratic power. 

But Meiklejohn's account ignores an essential feature of democracy and 
an important function of free speech. Democracy means not only that "the 
people" are collectively self-governing, but also that they are equal in an 

I3. Meiklejohn, Political Freedom (New York: Harper, I960), pp. 8-28. 
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important sense. The democratic equality of persons bears on free speech 
in two ways. First, democracy functions as it should only when each per- 
son's interests are represented in the political forum; freedom of speech 
and press enhances opportunities for representation. Second, we show the 
sort of respect for persons associated with democracy both by acknowledg- 
ing that anyone (regardless of race or class or lack of company) may have 
a view worth expressing, and by assuming that people can be open- 
minded or intelligent enough to judge alien views on their merits. Only 
under these conditions can majority rule become morally respectable and 
not merely the best of a bad lot of decision procedures. I4 

The second point connects the democratic argument for free speech 
with the argument that freedom of speech is an indispensable means to 
the attainment of truth. The belief that anyone might make a valuable 
contribution to the search for truth or for better ways to do things does not 
mean that we think "anyone" is likely to. It means: (i) There is no way of 
telling in advance where a good idea will come from. (2) Valuable contri- 
butions to arriving at truth come in many forms, speaking the truth being 
only one of them. We arrive at truth or the best policy largely by indirec- 
tion. (3) Thus, much of the value of a person's contribution to the "mar- 
ketplace of ideas" is its role in stimulating others to defend or reformulate 
or refute, and that value may be quite independent of the merits of the 
original view. Even fallacy has its place in the search for truth. These are 
essentially Mill's points in chapter 2 of On Liberty. 

As I suggested earlier, the connection between the arguments from de- 
mocracy and truth is not simply serendipitous. Most of us are democrats 
not only because we believe in an ultimate moral equality but in part be- 
cause we believe that things turn out better in democracies. If this is not 
simply crude relativism (truth or goodness is whatever the majority thinks 
it is), then it must be rooted in the belief that the public exchange of ideas 
transforms popular decision making into something morally and episte- 

14. Some democrats (and others) would emphasize another value bearing on free speech 
that Meiklejohn ignores: political participation. If, as Aristotle and Hannah Arendt believed, 
the good life includes public activity and the good society supports a high degree of civic par- 
ticipation, the political value of free speech will not be exhausted by its informational, critical, 
or even its representational functions. But although participation is a value, I do not believe 
it is an indispensable precondition of democracy, as equality is. At most, the more participa- 
tion the better. Even this is not obvious, since political involvement precludes other valuable 
commitments for which many people would choose to sacrifice it. (Participation might still 
be better for the society, even if not for all participating members.) In any case, the value of 
civic participation is a further argument for the worth of freedom of speech. 
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mologically respectable. Moreover, egalitarianism, a linchpin of democ- 
racy, and fallibilism, a central assumption in the argument from truth, are 
mutually supportive: the first bids us to attend to the views of the "lowly" 
and the second to question those of the expert and the elite.15 

V 

The interconnections among the various grounds for free speech help us 
understand another of its standard defenses. Both Kant and Mill stressed 
the role of freedom of expression in human self-realization or self-devel- 
opment. While commentators usually cite chapter 2 of On Liberty for the 
argument from truth, the whole work is an extended defense of the con- 
nection between freedom of expression and self-realization. Quoting Wil- 
helm von Humboldt, Mill proclaivns that "the end of man ... is the highest 
and most harmonious development of his powers to a complete and con- 
sistent whole," and that for this two conditions are requisite, "freedom, 
and variety of situations."'6 A variety of ideas is obviously both a precon- 
dition of and an essential ingredient in the latter. Kant argues that the 
"public use of man's reason," by which he means a person's ability to com- 
municate ideas to the public at large, is essential to human enlighten- 
ment. 

On its face the argument from self-realization is vulnerable to the same 
kind of objection made against the argument from self-expression: all 
sorts of things (education and travel, for example) may enhance self-de- 
velopment, and nothing in the argument distinguishes speech. Self-de- 
velopment-making the most out of oneself, or making oneself as wise as 
possible-is surely an admirable goal, but one so broad and open-ended 
that it fails to mark out speech. 

But this objection is not persuasive. One reason is that allowing people 
to speak and listen costs incomparably less than providing education and 

I 5. It does not follow that there is a strict deductive relationship (in either direction) be- 
tween the arguments from truth and democracy. Socrates was certainly a fallibilist and an 
eloquent defender of the argument from truth but was no democrat, precisely because he 
doubted that people in general could put aside their passions and prejudices long enough to 
hear a case on its merits. It is much more difficult to imagine a democrat not committed to 
the argument from truth, however. (That is partly because of the complex nature of truth in 
"the great practical concerns of life," in Mill's words. See below, next section.) But it may be 
possible. My claim is just that these arguments have a natural affinity, and especially that a 
democrat is almost certain to subscribe to the argument from truth. 

i6. On Liberty (Indianapolis: Bobbs-Merrill, 1956), pp. 69-70. 



340 Philosophy & Public Affairs 

travel.'7 But there is another reason too. The foregoing objection con- 
ceives of self-realization or self-development as what we might call a 
"maximizing" concept: more is better, and nothing distinguishes the es- 
sential from the rest. Although for many purposes this is perfectly reason- 
able, I think self-development has a more circumscribed core that serves 
to bridge the arguments from autonomy and from truth. 

For a large area of human interests, the arguments for free speech from 
truth and from self-realization are so closely related as to be practically in- 
separable. The reason is that where "morals, religion, politics, social rela- 
tions, and the business of life"'8 are concerned, truth, if we speak of truth 
at all, must be something inseparable from the process of arriving at it, and 
has therefore a great deal to do with the virtues of intellect and character 
central to self-development. I9 As Mill argues, "Truth, in the great practical 
concerns of life, is so much a question of the reconciling and combining 
of opposites that very few have minds sufficiently capacious and impartial 
to make the adjustment with an approach to correctness, and it has to be 
made by the rough process of a struggle between combatants fighting un- 
der hostile banners."20 The nature of truth in these matters determines the 
nature of wisdom: "If the cultivation of the understanding consists in one 
thing more than in another, it is surely in learning the grounds of one's 
own opinions ... on every subject on which difference of opinion is pos- 
sible, the truth depends on a balance to be struck between two sets of con- 
flicting reasons."21 This is one essential element in enlightenment and 
self-development-not being everything you are capable of being, but un- 
derstanding the bases and limitations of your views. So understood, self- 
development is very close to autonomy. Nor are the virtues here purely in- 
tellectual; the self-awareness Mill describes requires fairness and encour- 
ages tolerance. Moving from the individual to the society, an enlightened 
society is one in which, following public dialogue and debate, a balance 

17. It does, of course, cost something to protect free speech and to keep order in the face 
of occasional violent outbreaks. Sometimes, traditions may even die and governments fall 
partly as a result of free speech. But education also creates these risks (if they are risks), in 
addition to its enormous monetary costs. 

i8. Mill, On Liberty, p. 44. 
i 9. For a general view of truth as inseparable from the criteria for settling truth claims-a 

consensus theory of truth-see Jurgen Habermas, "A Postscript to Knowledge and Human 
Interests," Philosophy of the Social Sciences 3 (1973): i66-72; and Thomas McCarthy, The 
Critical Theory of Jirgen Habermas (Cambridge: MIT Press, 1978), pp. 299-307. 

20. Mill, On Liberty, p. 58. 
21. Ibid., p. 44. 
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has been struck between conflicting interests. Enlightenment is thus in- 
separable from the democratic process. 

All our interests in free speech have an important social and even a pub- 
lic component. To satisfy them, a certain quantity and diversity of speech 
must exist and be heard-a multiplicity of voices. That there must be a 
multiplicity of voices if free speech is to advance the causes of democracy 
and truth is obvious. But the same goes for autonomy and self-develop- 
ment, values that can seem purely private and isolated from the public 
world, and that may at first sight seem to support only the noninterference 
principle. This is not only because all thinking involves language, which 
is public, but because thinking for oneself is a matter not of coming up 
with wholly original ideas but rather of subjecting one's ideas, which 
come largely from others, to certain tests.22 Autonomy is not a matter of 
believing what you feel like believing, as freedom, on some accounts, is a 
matter of doing what you feel like doing and therefore tantamount to non- 
interference. Autonomy and self-development in an intellectual vacuum 
are impossible. Thus a multiplicity of voices is central to achieving individ- 
ual autonomy and not only to the more obviously social goods, democracy 
and truth. And, on the other hand, noninterference-the opportunity to 
express oneself and to hear others express themselves-is as essential to 
the attainment of the social values underlying free speech as to the indi- 
vidual. 

VI 

Taken together, these arguments support a strong free speech principle, 
one that enables individuals and groups to think, speak, write, listen, read, 
and publish freely. 

Even under a strong free speech principle, however, all such activities 
take place under constraints. I may read what I like, but not without your 
permission if the only copy of my favorite book happens to be in your pri- 
vate library. I may orate on the evils of fluoridation, but not (unless she 
permits) in the dentist's waiting room. I may write what I think is a 
groundbreaking tract, but nothing guarantees its publication in the jour- 
nal of my choice (or any, for that matter). 

How do we account for these constraints? One way is to say that our 

22. See Karl Popper, Conjectures and Refutations: The Growth of Scientific Knowledge 
(New York: Harper Torchbooks, I968), esp. p. 352. 
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commitment to free speech amounts only to prohibitions against restric- 
tion by government, leaving open restriction by private parties. But this is 
unsatisfactory, because insofar as we value free speech we will want to re- 
move obstacles to it from whatever source, public or private. That we are 
morally barred from taking remedies when the obstacle is private must be 
demonstrated; it cannot simply be assumed.23 

A related account of the constraints on free speech asserts that a per- 
son's freedom of speech is limited by the property rights of others. But this 
is inadequate because it suggests both that property rights are ultimate, 
simple, and straightforward, marking a natural line between mine and 
thine, and that they always take priority, setting a rigid framework within 
which free speech (and other important moral and political principles) 
must maneuver a narrow course. 

But the system of property relations, and its connection with other in- 
terests, is much more complicated than this account allows. Ownership 
rights over things (including everything from your toothbrush to the cor- 
ner drugstore to General Motors) evolve in response to a variety of factors. 
Some are moral values, like privacy and equality. Some are pragmatic con- 
siderations: convenience, efficiency, and utility. Property rights are com- 
plex sets of relationships: with different kinds of property one can do dif- 
ferent things; hardly ever can one do with one's property exactly what one 
pleases. Zoning laws; eminent domain; regulations concerning environ- 
mental protection, public utilities, health and safety-all attest to the qual- 
ified nature of property rights even in a system such as ours that accords 
great respect to private property. 

If property relations did not have this character, the idea of a free speech 
principle (or anything rightly called a principle) would be very frail. How- 
ever one thinks any specific free speech issue should be settled, a com- 
mitment to free speech of the kind embodied in the First Amendment 
means that when free speech clashes with other interests, the former has 
a pressing claim that is not automatically defeated by competing claims of 
property rights. 

We can illustrate this point about the flexible and responsive character 

23. For a defense of the view that early lihberal theorists were just as concerned to prevent 
concentrations and abuses of private as of state power, see Stephen Holmes, "Order, Fair- 
ness, and Intelligent Government," in Democracy and the Mass Media, ed. Judith Lichten- 
berg; for the idea of the state as a countervailing power to private powers heavily imprinted 
with "social structure," see Owen Fiss, "Why the State?" 
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of property rights with an example from outside the area of free speech. 
On a simplistic view of property rights, a person who owns a restaurant 
ought to be able to exclude potential customers at will. But American law 
prohibits discrimination on the basis of race; one who opens a restaurant 
must serve anyone, assuming he is not rowdy, drunk, or inappropriately 
dressed, and that the restaurant is not full. Our law is based on a strong 
commitment to equality, or the wrongness of racial discrimination. The 
law applies to "public accommodations," so called although restaurants 
and hotels are ordinarily considered private property. How do we justify 
this law? 

In several ways. First, we distinguish between a restaurant and a per- 
son's dinner table. One is legally free to discriminate on the basis of race 
in choosing one's dinner guests. Although morally we disapprove of all 
manifestations of racial discrimination, we may hold that the value of pri- 
vacy, of a sphere over which the individual is sovereign, is so important 
that it overrides or excludes the principle of equality. (A person's home is 
her castle; we do not say that a person's hotel is her castle.) Indeed, the 
near reverence with which we as a society regard private property derives 
in good part from thoughts of other people invading our homes or using 
our toothbrushes-from imagined violations of personal property. Such 
violations encroach on privacy, but not everything we call "private prop- 
erty" is private in this sense. Our acceptance of discrimination "within the 
home" also reflects the belief that in this sphere state coercion is not only 
wrong but largely ineffective, perhaps counterproductive: you can't leg- 
islate morality in this way. 

But in opening a restaurant, which has an explicitly commercial pur- 
pose, one acknowledges the diminished importance in that realm of pri- 
vacy; thus the assertion of privacy in defense of discrimination rings hol- 
low. In addition, although a restaurant is privately owned, it depends on a 
variety of public benefits and privileges, the most obvious being a license 
to operate.24 It therefore ceases to be a wholly private institution. 

We can apply a similar analysis to the examples I gave above. First, the 

24. It might be argued that this begs the question, since opponents of antidiscrimination 
laws may also object to the entire system of public accommodations licensing as an illegiti- 
mate encroachment on their rights. I strongly suspect, however, that few who opposed the 
civil rights laws took this principled stand. They did not object to health and other regulations 
governing their restaurants, but insisted only that it was their (God-given) right to exclude 
blacks. 
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case of my favorite book found only in your private library. Here my "right 
to read" does not include the right to enter your library without your per- 
mission. Two kinds of reasons support this conclusion. First, as in the case 
of choosing one's dinner guests, the value of privacy within a limited 
sphere is too important to sacrifice; and coercion in this sphere would 
probably be ineffective. At the same time we acknowledge the importance 
of the ability to read freely through the institution of public libraries. It is 
rare for the book I want to be available only in one private place.25 Public 
libraries are a means of fulfilling free speech values without having to in- 
vade other important interests. 

The case of speechifying on fluoridation in the dentist's office can be 
understood in a similar way. Being able to orate on the subject of one's 
choice does not give one absolute discretion as to "time, place, and man- 
ner" (in the language of constitutional discussion), nor does it amount to 
the right to harangue a captive audience. Public space-streets and 
parks-is adequate to accommodate the interests at stake here. 

We can sharpen our understanding of the relation between free speech 
and property values by examining a series of free speech cases on the right 
to speak or distribute literature on private property, and especially in shop- 
ping centers. Some of these cases do, and some do not, uphold the free 
speech claims in dispute. Taken together, they illuminate the subject at 
issue here. 

In Marsh v. Alabama (1948), the first important case, the Supreme 
Court upheld the right of a Jehovah's Witness to distribute religious liter- 
ature on a sidewalk in a company town-a town wholly owned by a ship- 
building company but otherwise indistinguishable from myriad other 
small southern towns.26 In NLRB v. Babcock & Wilcox (I956), the Court 
ruled that a company could refuse to allow union organizers to distribute 
literature in the parking lot and on the walkway leading from it to the plant 
entrance, since alternative channels of communication with the workers 
existed.27 Twelve years later, in Amalgamated Food Employees v. Logan 
Valley Plaza, the right of those involved in a labor dispute to picket a busi- 
ness within a shopping center complex was upheld.28 Central Hardware 
Co. v. NLRB (1972) also involved union organizers on company property, 

25. Perhaps I want to read your rare edition, though. Tough luck: the values of free speech 
support access to the content of books, not their form. 

26. 326 U.S. 501. 27. 351 U.S. 105. 

28. 391 U.S. 308. 
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this time in the parking lot of the store.29 The Court ruled that reasonable 
alternative means of reaching the employees were available, and thus that 
Babcock rather than Logan Valley controlled. Decided at the same time 
was Lloyd v. Tanner, upholding the right of a shopping center to exclude 
those distributing leaflets against the Vietnam War, on the grounds that 
the subject matter was unrelated to the purposes of the shopping center 
and so could be adequately "discussed" elsewhere.30 Finally, in Prune- 
Yard Shopping Center v. Robins (I980), a case involving the distribution 
of handbills in opposition to a United Nations resolution against "Zion- 
ism," the Court upheld the California Supreme Court's ruling that access 
to shopping centers is protected by the California Constitution, and that 
such provisions do not violate the property rights of shopping center own- 
ers.31 

At least two related principles emerge from these decisions. The first, 
articulated in Marsh, is that insofar as a private corporation adopts the 
functions of a municipality, it assumes the obligations with respect to free 
speech that fall to public bodies. Gulf Shipbuilding owned the streets and 
sidewalks in Chickasaw, Alabama; it provided police protection, sewerage, 
and other services. It was therefore required to permit First Amendment 
freedoms to be exercised in the usual manner, on streets and sidewalks. 

Part of the rationale for this principle leads to the other important prin- 
ciple implicit in these decisions. Chickasaw had no public streets and side- 
walks; thus no comparable alternatives existed for the exercise of free 
speech rights. How heavily free speech weighs against property rights- 
and it is clear from these decisions that this is a question of degree varying 
from case to case-depends on the availability of reasonable alternative 
means of communicating. What constitutes a reasonable alternative, in 
turn, will depend on physical facts, on the nature of the message to be 
communicated, and (relatedly) on the intended or appropriate audience. 
What distinguishes Logan Valley from Babcock and Central Hardware is 
the physical layout-the existence of a genuine shopping center, and not 
simply a private business with a parking lot-which made other means of 
communicating with workers ineffective. What distinguishes Lloyd from 
all three is that the speakers' message-concerning the Vietnam War- 
bore no special relation to the business of the shopping center, so that 
leafletting could reasonably take place elsewhere. 

29. 407 U.S. 539. 30. 407 U.S. 551. 

31 447 U.S. 74. 
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This last argument might be disputed on grounds that return us to the 
first principle. If shopping centers have become our modern Main 
Streets-if they have replaced downtown business districts as the hub of 
commercial and social life-then to that extent the principles implicit in 
Marsh ought to apply. The shopping center in Lloyd employed a security 
force with police powers within the center; it had an auditorium used by 
various groups (most fee-paying), including presidential candidates, and 
walkways where the Salvation Arny and similar charitable groups were 
permitted to solicit donations. In the suburbs where shopping centers 
reign, there may be nowhere else to find large numbers of people not 
locked in their cars. The California Supreme Court's construal of its con- 
stitution's free speech provision to permit individuals access to shopping 
centers, which was upheld in PruneYard, rests on precisely this kind of 
reasoning.32 

VII 

The case of publishing, central to our discussion of freedom of the press, 
raises further complications. What is obvious is that no one has a right to 
publish, if that means a right to succeed in publishing where one chooses. 
I may send off my writings to any number of book or journal publishers- 
that is to say, I have the right to try to publish-but whether I succeed 
depends, ordinarily, on choices that they are entitled to make.33 

This is just to acknowledge that the ability to publish is embedded in a 
system of property relations. But this is the beginning, not the end, of in- 
quiry. For, as I have argued, property rights are not the simple and ulti- 
mate given from which all policy choices must begin; they themselves re- 
sult from the interplay of a variety of considerations moral and pragmatic. 
And exactly what rights and duties follow upon property ownership in a 
particular kind of case depends on the interests at stake there. 

32. Robins v. PruneYard Shopping Center, 23 Cal. 3d 899, 907. 
33. If these attempts fail, I may choose to publish my essay "privately" (as we say): I may 

engage a printer, or have my essay duplicated, or perhaps find a "vanity" press. Here too I am 
dependent on others who own things that I need; like the ordinary book or joumal publisher, 
they are at liberty to refuse to handle my work (although they are much less likely to). The 
argument that follows supports the conclusion that if everyone whose cooperation was nec- 
essary for me to publish my essay refused to cooperate (i.e., if no one would sell me access to 
a copy machine, and no one would sell me a copy machine, and no one would sell me paper 
for it), the state ought to help me get my essay published in some form. 
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It does not suffice, then, simply to assert the property rights of publish- 
ers and editors against all claims to regulate the press. The publisher may 
say, "It's my newspaper and I can print what I want," but the question re- 
mains why we should accept the absolutist conception of property rights 
lurking in that statement as defining the publisher's role. The appeal to 
property rights may explain why it is the publisher-rather than the re- 
porter or the printer or the janitor-in whom editorial authority is in- 
vested, but it does not explain why newspapers and other media organi- 
zations should be immune from regulation when other businesses are not. 

The answer cannot be that editorial autonomy is implicit in the com- 
mitment to free speech, for, as we have seen, the free speech principle 
does not imply a right to publish where one chooses. And that is as true for 
newspaper owners and network presidents as for anyone else. This point 
undercuts a great deal of the moral suasion that is supposed to attach to 
the assertion of editorial autonomy; editorial autonomy-unlike the kind 
of individual autonomy I discussed earlier-is not a fundamental human 
right, and defending it requires more than the appeal to the nobility of free 
speech values. 

We can now see that the typical claim of editorial autonomy by publish- 
ers and editors is really a disguised property claim-it is the assertion of a 
property right in the guise of a free speech right. Since, as we have seen, 
property claims are not always decisive, and since the "right" to free 
speech does not equal the right to editorial autonomy, the defense of edi- 
torial autonomy requires something more. If, even where there are serious 
costs to diversity and public debate, we grant publishers or editors the 
right of editorial autonomy, that is because on the whole doing so is the 
best way to advance free speech values. The question, to which we shall 
return below, is whether a policy of nonregulation of the press is good for 
the values underlying free speech.34 

Let me put these conclusions in terms of the two basic principles I de- 
scribed earlier as characterizing our interests in free speech: noninterfer- 
ence and the multiplicity of voices. Obviously, our worry about editorial 
autonomy is that it can inhibit the multiplicity of voices. But does the non- 
interference principle not support editorial autonomy? And how do we ar- 
rive at the judgment (which may seem to conflict with a standard liberal 

34. For a similar argument concerning the press's "right" to maintain confidentiality of 
sources, see Ronald Dworkin, "The Farber Case: Reporters and Informers," in A Matter of 
Principle (Cambridge: Harvard University Press, I985), pp. 373-80. 
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presumption in favor of noninterference as definitive of liberty) that mul- 
tiplicity of voices takes priority over noninterference? 

The answer has two parts. First, while the term "noninterference" cov- 
ers some crucial free speech values, it is made to carry more weight than 
it can bear. Its essential core is autonomy: what we fear most when we fear 
interference with freedom of expression is mind control, Big Brother- 
style, being thrown into prison for opposing the government, and gener- 
ally the extreme suppression we find in totalitarian regimes. Everyone can 
agree that these form the core of our concern with free speech-it is the 
freedoms at stake here that must be protected first and foremost. As soon 
as we get beyond these fundamental freedoms, however-as soon as the 
question is not whether one may speak, but where and in what form-the 
ability to express oneself becomes entangled with questions of property. It 
is not that at that point noninterference ceases to matter, but that its value 
is spread so thin as to make it a useless guide to action: the question is 
whether to interfere with my freedom to orate in the dentist's office or with 
her freedom to exclude trespassers from her property. The fact that here 
the dentist's claim wins hands down shows that noninterference-in-mat- 
ters-of-speech is not the knockdown argument it sometimes seems. 
"Time, place, and manner" restrictions-often added as if they were mi- 
nor qualifications-lie at the heart of the matter. 

While the first part of the answer shrinks the scope and power of the 
noninterference principle, the second enhances the multiplicity of voices. 
All the arguments for freedom of expression, with the possible exception 
of the argument from self-expression, demonstrate the centrality not of 
speech simply but of discussion, debate, diversity of ideas and sources of 
information. They point to the multiplicity of voices as their central and 
unifying theme. Noninterference is sovereign in its place-but its place is 
much smaller. 

VIII 

Doctrines do not become dogmas for nothing. Considering the press in all 
its variations over the last several hundred years, we may be satisfied that 
overall freedom of the press does work to advance the values of free 
speech. Ever since colonial times, the United States has seen a great 
abundance of publications of every description: pamphlets, newsletters, 
magazines, newspapers, and journals spanning the whole spectrum of so- 
cial and political thought. 
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What, then, is the complaint? It is that the cornucopia has less and less 
to do with the spread of information and the formation of public opinion in 
our society. Most people get the vast majority of their news from the mass 
media-from the three commercial networks, Time and Newsweek, the 
wire services and daily newspapers. The New York Times and the Wash- 
ington Post are the essential sources for those who hope to understand 
economic or political affairs in American society. It is not simply that each 
person learns mostly from one source but that we all learn from the same 
few sources. Moreover, the mass media do more than provide the news. 
They are instrumental in shaping our world view, and so play a role in our 
society much greater than that of their forerunners. 

Several things account for the special role of the mass media. None is 
individually sufficient to distinguish them or to justify special treatment, 
but together they add up to a compelling set of reasons. One simple fact is 
the increasing extent and power of media corporations, which are often 
part of and interlocked with other large corporations. It would be naive to 
think that the economic and political interests of these institutions do not 
get reflected in their informational "products."35 To the extent that they do 
get reflected, less powerful interests and perspectives get less than a fair 
hearing in the political forum. 

But this is only the most obvious source of the problem. Partly the mass 
media are mass in virtue of the size of their audiences and the extent of 
their penetration within a population. In some cases, a mass medium may 
function as a monopoly, and this is a powerful argument for ensuring di- 
versity. More and more cities and towns in the United States, for example, 
are served by only one newspaper. But most mass media institutions are 
not monopolies: there are, after all, three commercial networks, and they 
do compete. Yet the economics of the mass media, in which profit is the 
uppermost consideration, makes it virtually impossible for any to provide 
programming that differs significantly from the others. In this respect the 
nonmass media are different. Economically, their aim is often more mod- 

35. See note 2 above. It does not follow that the news is crassly ideological; indeed, news 
organizations' need for a mass audience may dictate that news not be ideological in the usual 
sense, for this might turn off large numbers of people. The bias in the news toward official 
statements as against those of critical outsiders is a built-in advantage for officials that im- 
plies no explicit ideological message. See Gaye Tuchman, "Objectivity as Strategic Ritual: 
An Examination of Newsmen's Notions of Objectivity," American Journal of Sociology 77 
(1972). The economic and political interests of news organizations manifest themselves 
most clearly in what does not make its way into the news, and in how stories relevant to the 
organizations' interest are reported. 
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est: to survive. Their primary purpose often lies in advancing a point of 
view, or promoting discussion of certain issues. 

Out of the differences between the mass media and the ordinary press 
emerges a difference in role, a role both defined by the mass media them- 
selves and assumed by others. Precisely because the mass media do not 
present themselves as having a distinctive point of view but rather as de- 
scribing the world "as it is," and because people take them to be engaged 
primarily in this descriptive enterprise, they bear a responsibility for pre- 
senting many sides of an issue that the nonmass media do not. The small 
publications (on the order of the National Review, the New Republic, and 
the Nation) do not in general purport to be engaged in this purely descrip- 
tive activity. They would, I think, be more likely to characterize what they 
do as analysis or interpretation of events-or opinion-rather than pure 
reportage.36 As such they function as elements in the public forum. But in 
a crucial sense the New York Times and the Washington Post constitute 
the forum itself. 

We should perhaps always view with suspicion proposals to tamper with 
deeply entrenched practices, and freedom of the press is no exception. But 
the change in practice, if there is to be one, would reflect not a new atti- 
tude toward "the press" but rather the rise of a new institution, the mass 
media. The concept of freedom of the press developed in the seventeenth 
and eighteenth centuries. The mass media began to come into being only 
in the I 83os with the penny press. Prior to this, political newspapers made 
no pretense of objectivity or neutrality, and were marked by a degree of 
vitriol and bias unmatched today.37 They were financed by political par- 
ties, candidates for office, or political factions, who were directly respon- 
sible for editorial policy.38 But this was common knowledge, and it is safe 
to assume that readers did not view these publications as sources of "the 
truth" about the world, as we regard the mass media today.39 

36. I am opening a large can of worms here. The critique of the mass media rests partly on 
the claim that no sharp line can be drawn between "news" and "editorial" (and in turn be- 
tween fact and value), that much of what is presented as news involves judgments of value 
and other controversial judgments. A better understanding of these complications by mem- 
bers of the press and the public might help to put the mass media's role in perspective. 

37. The alternative was commercial newspapers, which consisted mainly of advertising 
and shipping news. See Michael Schudson, Discovering the News: A Social History of Amer- 
ican Newspapers (New York: Basic Books, 1978), pp. 14-15. 

38. Ibid. 
39. See Anthony Smith, Goodbye Gutenberg: The Newspaper Revolution of the I980s 

(London: Oxford University Press, I 980), chap. i (esp. p. 30), for the view that readers now 
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Ix 

Our earlier discussion of speech in shopping centers bears directly on the 
mass media, and it is appropriate here to draw the lessons from it. There 
are obvious analogies between the modern American shopping center and 
the mass media. Both mass media organizations and shopping centers 
consist of large private organizations that serve (one as an essential part of 
its role, the other accidentally) as forums for discussion and debate; both 
have largely driven out smaller competitors. Each has assumed an essen- 
tially different function from those of the institutions out of which it has 
evolved. The shopping center is more than a collection of private stores; it 
includes the spaces between and around them, and so replicates not just 
the businesses of Main Street but the municipality as well. Analogously, 
the mass news organization is not simply a larger version of its predeces- 
sor; for all the reasons described in the last section, it has become not only 
an actor but the stage as well. Alternative channels of communication to 
the mass media are not comparable to it, and so not satisfactory: they can- 
not possibly reach the same or equivalent audiences. Thus the principle 
that emerges from the shopping center cases, that the weight of argu- 
ments for access depends on the availability of reasonable alternative 
channels of communication, suggests the appropriateness of regulating 
the media.40 

Some will resist the analogy between shopping centers and mass media, 
for at least two reasons. In the first place, the shopping center cases pro- 
duce a mixed bag of results and hardly provide resounding support for the 
rights of free speech. Second, the analogy ignores an important difference 
between shopping centers and the mass media: the opposing interests of 
the latter are themselves free speech interests, while those of the former 
are merely property interests. Once this difference is taken into account, 

look to newspapers for "facts" rather than for an overall ideological picture of the world, as 
they did in the seventeenth and eighteenth centuries. 

40. We might put this in terms of Habermas's notion of an "ideal speech situation." The 
aim of regulation would be to approach (although never, realistically, to achieve) an ideal 
speech situation: to equalize the chances of all participants or points of view to speak-to 
speak, that is, approximately as often and as loudly as others. Only in such circumstances, 
according to Habermas, can the quest for truth be free of distorting influences such as ex- 
plicit or implicit relations of domination. Habermas's concern here is with truth, but the point 
applies to the other arguments for free speech as well. See Habermas, "Towards a Theory of 
Communicative Competence," Inquiry I3 (1970): 371-74; and McCarthy, The Critical The- 
ory of Jiirgen Habermas, pp. 307-10. 
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it will be argued, the interests of those who desire access to the mass me- 
dia pale to insignificance. 

In response to the first objection, we should remember that the princi- 
ple in the shopping center cases takes the form of a hypothetical: if, or to 
the extent that, reasonable alternative channels of communication do not 
exist, to that extent the claims of free speech weigh more heavily. The 
Court's view that in many cases reasonable alternatives to the shopping 
center do exist does not affect the principle. I believe it is clear that the 
antecedent is fulfilled in the case of the mass media: small journals and 
pamphlets are not reasonable alternatives to CBS and the New York 
Times. 

How important, then, is the fact that the interests not only of those de- 
siring access but also of their opponents are free speech interests? (Partly 
free speech interests, anyway; like shopping centers, mass media organi- 
zations are also commercial enterprises.) Journalists and media execu- 
tives imagine that granting access rights must entail censorship of their 
own views, or, what may seem worse, coercion to publish something 
against their will. But we need to examine these fears more carefully. One 
concern is that in being forced to publish an opinion, a person or an organ- 
ization will be identified with a view it does not hold, and this is very trou- 
bling. But a "contingent" right of access, say, to respond to an attack in a 
newspaper, does not have this character; no one wants to prevent the pub- 
lisher from disowning the view. The other fear rests on the belief that hav- 
ing to publish one thing means that one is unable to publish something 
else, and so in effect amounts to censorship. In the real world, however, 
not every inability to publish due to having to publish something else can 
be seriously regarded as censorship. If a network cancels "Wheel of For- 
tune" to carry a political debate, censorship is not at issue. Moreover, pub- 
lishing is not always a zero-sum game: it is sometimes possible just to pub- 
lish more.4' 

It does not follow, then, that because news organizations, unlike shop- 
ping centers, possess significant free speech interests and not merely 
property interests, access claims are stripped of their legitimacy or their 

41. This would be true if newspapers were granted subsidies to cover costs of expanded 
op-ed pages and the like. Ironically, this argument makes the case for access to print stronger 
than the case for access to broadcast media, since the latter, as time-based rather than space- 
based, contain an inherent limit that the former do not. This conflicts with the standard view 
(rooted in First Amendment tradition) of the print media as more resistant to regulation than 
broadcasting. 
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power. What follows is just that we may sometimes have to weigh one free 
speech interest against another. 

x 

No one likes to have his freedom curtailed, and so it is not surprising that 
journalists and media professionals find the foregoing arguments ex- 
tremely distasteful. I have been trying to show why some of the most im- 
portant weapons in journalists' defense of freedom of the press do not find 
their mark, and in the process to explode some of the rhetoric surrounding 
the role of the press in our society, by analyzing the idea of a "right" to ed- 
itorial autonomy and the interconnections and confusions between 
speech and property interests. Still, it may be argued, I have neglected an 
argument against government regulation just as fundamental as those I 
have rejected. This is the simple idea that the press must be free of gov- 
ernment interference just because, whatever the defects or corruptions of 
the press, government can never be trusted to correct them. The prospect 
of regulators regulating their own potential critics appears to involve a 
basic conflict of interest. The principle implicit here, that the state should 
not interfere in the workings of the press, is as fundamental as any. 

The appropriate response is not that we can trust government more 
than opponents of regulation believe, but that we can trust others less. 
Regulation is needed just because private power poses a grave threat to 
the independence and integrity of the press. Reasonable people will disa- 
gree, of course, about whether the dangers to the press posed by enormous 
concentrations of private power are so great that we must risk government 
regulation, or whether the state is so untrustworthy, its motives so com- 
promised by conflict of interest, that we must take our chances and leave 
the mass media entirely in the hands of corporations. 

Against the latter view-that here government cannot be trusted, pe- 
riod-several things can be said. First, anyone who suspects government 
so unrelentingly needs to justify his (relative) trust of corporations. Both, 
after all, are made up of human beings with (we may assume) similar psy- 
chologies and motivational structures. Second, the state is not a mono- 
lithic force but a collection of varied agencies, some of which can be more 
insulated from partisan politics than others. Third, support of government 
regulation of the press is compatible with strict opposition to censorship. 
The point is not to prevent news organizations from expressing their views 
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but to ensure the expression of other views; and, as I argued earlier, the 
latter does not entail the former. Finally, only some forms of regulation in- 
volve the kind of intrusion that is so worrisome. Two broad approaches to 
regulation of the media are usually distinguished. Content regulation 
makes specific demands of press institutions to cover certain kinds of is- 
sues, to cover them in a certain way, or to provide access to certain points 
of view. (The Fairness Doctrine is the most prominent example.) Struc- 
tural regulation instead builds rules and constraints into the structure 
and organization of the media taken as a whole. Structural regulation in- 
cludes a variety of approaches. Certain rules prohibit multiple ownership 
of news organizations, and others designate a number of cable channels 
for public access. Economic incentives can be offered to news organiza- 
tions to promote diversity or provide services that are unlikely to be pro- 
vided in the unrestricted marketplace. Subsidies can be given to public 
media institutions. Government currently subsidizes public broadcasting 
with tax dollars, but other approaches are possible. One attractive proposal 
is to exact a "spectrum fee" from broadcasters for the privilege (now 
granted free) of being able to broadcast,42 and to use the funds to finance 
public broadcasting or to subsidize groups lacking the resources to pene- 
trate the major avenues of mass communication. 

Structural approaches to regulation considerably weaken the objection 
that in principle government is in no position to regulate the press; they 
demonstrate that how intrusive regulation is depends on the form it takes, 
something over which we have a great deal of control. Structural ap- 
proaches also counter the argument that regulation is counterproduc- 
tive-that it causes "chilling effects" because news organizations, fearing, 
for example, that controversial programming will trigger Fairness Doc- 
trine complaints, will simply avoid conflict by airing innocuous or frivo- 
lous programs. These objections still hold for content regulation, but even 
there their validity and force is still very much under debate. 

I do not mean by the brevity of this discussion to suggest that these ob- 
jections have been overcome. On the contrary, they require more discus- 
sion than is possible here. My point is rather to relocate the focus of debate 
about freedom of the press and the justifiability of its regulation, from the 
realm of rights and principles to that of practical possibility and utility-to 

42. For a defense of the spectrum fee idea, see Henry Geller, "Current Government Policy 
re Mass Communications," in Democracy and the Mass Media, ed. Judith Lichtenberg. 
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questions about what works to produce more diversity, and whether reg- 
ulation does more harm than good. The debate needs to be relocated not, 
of course, because rights and principles have no place in the discussion of 
these issues or in the formation of public policy, but because the press ap- 
pears to be claiming special rights not possessed by the rest of us, and 
these require special justification. If press institutions or their agents have 
special rights, it is because the people as a whole have granted them; if the 
people have granted them, it is because doing so is to the benefit of us all. 
It is the unthinking assumption that we are all better off if the mass media 
are left to their own devices that is challenged by the character of the mass 
media and their role in the structure of contemporary society. 
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